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OVERVIEW  

Australian industrial relations is undergoing a major transformation, as the Rudd Labor Government embarks on a  path of paring back many of the previous industrial relations reforms of the Howard Government, in a bid to make Australian workplaces fairer. At the heart of the changes are the newly created National Employment Standards that over time, will be incorporated within a “system of modern industrial awards”, serving as the backdrop for which further local level workplace arrangements can be developed. For the past 20 years, industrial awards have been shaped and reshaped as governments of both persuasions have juggled with the concept of creating a more flexible and productive industrial relations environment. Central to the continuing debate about employee relations regulation and the capacity to negotiate either an individual or collective agreement, is the impact on individual rights and entitlements, particularly where it is alleged that greater flexibilities are achieved at the expense of basic employment conditions.
Move over individual contracting and say hello to the Modern Award System. Will the new platform of basic employment rights make a difference to:-

· Griffith University Students about to enter the workforce as lawyers, business 
graduates and HR Practitioners?

· Unskilled production workers with poor command of the English language?

· Single parents living close to the poverty line required to work shift rosters ? 
and

· Older workers having to care for their ageing parents, children or other 
household members? 

The next  couple of years in Australian industrial relations is going to be characterised by a good deal of soul searching, as these new panacea, will be road tested with stake holders and within the broader community.  This paper looks at this issue from a quasi-historical perspective and concludes that for the vast majority of workers, the proposed changes will create more certainty at least in relation to the enhanced package of minimum employment entitlements.  Outside of that though, the far greater challenge remains. That is, how governments, employer and workers, can assist in the translation of entitlements into actual workplace practices. For it is only at the workplace, that the real assessment of how effective these employment strategies are, can be properly measured.

BACKGROUND 

The history of employment regulation in Australia is quite a colourful one. The processes that gave rise to the regulatory outcomes within our industrial relations system, were heavily reliant on tribunals exercising conciliation and arbitration powers and in so doing, helped  to establish an interwoven set of industrial arrangements that were to last for almost 80 years.
 

In the 1980s, these arrangements and rich traditions were to be disturbed.

With the pressures of a globalised economy and the calls for the microeconomic reform of the Australian labour market, new ways of regulating employee relations in Australia were being demanded.

The introduction of enterprise based bargaining in the early 1990s saw more dramatic shifts in the processes of negotiation, representation and outcomes for employee regulation. These shifts in the traditional way things were done were to profoundly impact on the industrial safeguards of the past and the notions of fairness and equity at work.

Those changes continued under the Howard Liberal Government, with significant changes taking place to the traditional institutional arrangements that included the  once central role played by the Australian Industrial Relations Commission, in the determination of wages and working conditions.

By 2007,  the Howard Liberal Government had been in office for 10 years and the level of social disquiet arising from the 2005 Work Choices legislation, as well as the seeming detachment that existed between the government and the broader populous, saw trade unions in particular calling for greater statutory protection for Australian workers.

As it transpired, the issue of the statutory protection of worker’s rights, became a central policy plank of the Rudd ALP Opposition. What remains to be seen however, is how effective the re-establishment of generic statutory entitlements will be, on improving the actual wages, rights and entitlements of workers. 
So what is so special about Industrial Awards in Employee Relations Regulation?
Until the early 1990’s, industrial awards were the primary vehicle for regulating terms and conditions of employment in Australia. With the introduction of enterprise based bargaining and the capacity of workers to develop complementary and later almost substitute arrangements to awards, their relevance in the context of employee relations regulation became somewhat unclear.

The preponderance of collective or individual agreements as the primary means of employment regulation moved the focus away from maintaining the relevance of industry and occupationally based awards and saw the development of an almost “mathematical” (input/output) approach to industrial relations. That is, a workplace/enterprise agreement would pass the earlier forms of the no-disadvantage or fairness tests, provided that they returned to the individual employee the same comparable (often monetary) outcome that was normally otherwise available under the relevant award.

This in part, is where the past 17 years of employee regulation had been heading. It had assumed that individual employees were far more capable and willing to discuss their own employment arrangements with their employers and it placed less importance on the question of bargaining imbalance and the sanctity of minimum employment entitlements, predominantly reliant on the proposition that individuals would prefer flexibility (and in some cases money) over substance. The trajectory was toward a workplace relations system that regarded “common entitlements” as less important than the capacity to tailor make local and individual arrangements to suit employee needs. 

With the advent of the federal Work Choices legislation in 2005, what was put into place was that certain minimum entitlements were incorporated into a concept known as the  Australian Fair Pay Commission Standard
, outside of which, workers and employers were virtually free to negotiate new workplace agreements that were otherwise devoid from obligations that may have traditionally applied to employees under an award based system.

Previous and often hard fought “rights” such as the payment of penalty rates for working over time and public holidays, were now up for grabs as a new bargaining agenda provided scope for employees and employers to make “work  choices” about how they were to contract their employment arrangements. 

What appears to have taken place from a regulatory perspective, is that as the popularity of individual or collective agreements grew and more and more employees contracted under Australian Workplace Agreements or common law contracts, the impact of the industrial award as a template of what should exist as the rights of the modern day worker, became a thing of the past.
  

While it became clear to the Howard Government all too late, that some ‘fairness test” needed to apply to lower income workers so that some of their basic entitlements could be protected, the electoral die had long been cast and a new era in Australian industrial relations was set to commence.

Under Labor’s policy of “forward with fairness”, out goes the reliance on individualised contracting at the expense of the erosion of traditional industrial standards and returning is a system of modern industrial awards and national employment standards.

Lets us look at what this means for those seeking to develop employment strategies at work. 
THE NATIONAL EMPLOYMENT STANDARDS

In June this year, the Government released the 10 National Employment Standards that are to be incorporated within future changes to the workplace relations legislation and which will come into effect on 1 January 2010. 

Those standards deal with :-

1. Maximum weekly hours

2. Requests for flexible working arrangements 

3. Parental leave and related entitlements 

4. Annual Leave 

5. Personal carers leave and compassionate leave

6. Community Service Leave 

7. Long Service Leave 

8. Public holidays

9. Notice of termination and redundancy ‘

10. Fair work information statement 

While we do not know the finer detail of how these standards will be incorporated into the law
, what we do know is that they will have a central role to play in ensuring that the award conditions that are set by the Australian Industrial Relations Commission, will ensure that they at least embrace as a minima, the recognised statutory rights that have been established for that purpose.

So how is all of this to work?  

THE MODERN AWARD  

On 28 March 2008, the Minister for Employment and Workplace Relations signed an award modernisation request pursuant to Section 576C(1) of the Workplace Relations Act, that requires the President of the Australian Industrial Relations Commission to embark on a process of consultation, hearings and ultimately the determination of the “modern award”, as well as the respondency to it. 
In some respects, such a request and commencement of a process is quite timely for the Australian Industrial Relations Commission, who for some time remained underutilised and somewhat neutered by the deliberate policy objectives of the WorkChoices law.

As can be seen from Table 1, the timetable and process for reviewing and revitalising approximately 3,000 federal awards is an extensive one. It will be the modernised award that in time will form the reference point, for the Workplace Authority Director in assessing whether a proposed collective agreement passes the “no-disadvantage test”. (That is the test to ascertain whether a worker will be disadvantaged comparatively by entering into the collective agreement, as opposed to remaining on the award arrangements.) In undertaking the award modernisation task, the AIRC will be guided by the National Employment Standards.  

It is the combined effect of the National Employment Standards and the revitalised awards that underpin how the ‘Forward with Fairness’ agenda is to be achieved.

This is the employment strategy of the Rudd Government.  And it will be the implications of how effective that strategy is, that will form the basis of interest for students and practitioners alike. Let us now consider the implications of some of these proposed standards in the context of that process. 

Identification of Key Industries and Implications 

One of the most interesting issues from a regulatory perspective, relates to the way in which the AIRC has prioritised the key awards and industries at the forefront of the award rationalisation and review process. 

The priorities appear to be established based on three primary criteria:-

· Those industries with a high incidence of individual agreements that warrant 
an enhanced safety platform;

· Notional Agreements Preserving State Awards (NAPSA’s)
; and 

· Awards within those industries that have played a prominent part in formal 
AIRC wages and condition setting
 
Table 1 - Award Modernisation Timetable   2008-2009

	1 August 2008
	Closing date for lodging written submissions, drafts of modern awards and other proposals concerning the scope, content and transitional arrangements for each of the priority modern awards.

	4  -19 August
	Pre-drafting consultations commence.

Private Sector Clerical Occupation (part of Clerical Industry)

Security Services

Metal and Associated Industries, Rubber Plastic and Cablemaking Industry, Glue and Gelatine Industry and Vehicle Manufacturing Industry. 

Racing Industry (part of Entertainment and Broadcasting Industry)

Mining Industry 

Retail Industry (part of Wholesale and Retail Trade), Fast Food Industry, Hairdressing Services. 

Coal Mining (part of Coal Industry)

Catering Industry, Liquor and Accommodation Industry, Restaurants. 

Rail Industry (part of Public Transport Industry)

Higher Education (part of Educational Services Industry)

Clothing Industry (including Footwear Manufacturing), Textile Industry



	12 September
	Closing date for publication of exposure drafts of each of the priority modern awards.

	10 October
	Closing date for lodging written comments on the exposure drafts of the priority modern awards. Announcement of second stage industries/occupations and commencement of second stage.

	16, 17, 20, 21 & 22 October
	Full Bench sits in Sydney for final consultations in relation to the exposure drafts of the priority modern awards.

	19 December 2008
	Final date for making priority modern awards.

	
	  

	2 March 2009
	Announcement of third stage industries/occupations and commencement of third stage.

	3 April
	Final date for making second stage modern awards

	6 July 
	Announcement and commencement of fourth stage industries/occupations and commencement of fourth stage.

	4 September
	Final date for making third stage modern awards.

	4 December 2009
	Final date for making fourth stage modern awards.


According to the statistics provided by the Australian Council of Trade Unions to the ‘Award Modernisation’ hearings undertaken by the Australian Industrial Relations Commission, there are approximately 820,000 employees who have transitioned across to the federal jurisdiction as a consequence of the WorkChoices law.

 As Table 2 shows, one of the key industries that warrants attention, will be the health and community services areas, where a large number of community service organizations, nursing homes, residential care facilities and  the like, have now had their respondency shift to the federal system.  In the case of existing federally registered employees, a key focus for the AIRC are those employees presently covered by Australian Workplace Agreements (currently referred to as Individual Transitional Employment Agreement) that will be required to phase out by 31 December 2009.

In essence, what is to take place is a wholesale conversion of the formatting and content of the approximate 3000 or so federal awards, to reflect the standards core entitlements prescribed at law, with some additional flexibility to be provided, to 

negotiate within the scope of the award entitlements for tailor made local level arrangements. Outside of the award, parties would still be free to develop more comprehensive arrangements that providing they met the no-disadvantage test, could displace the application of the award to those signatories for the expressed duration

As Table 3 shows, retail and hospitality industries are heavily reliant on these instruments and in some respects from a ‘conditions protection’ point of view,
  have much to gain by some enhancement to the existing minimum statutory entitlements.

SO WHAT WILL BE THE IMPLICATIONS OF THESE NEW ARRANGEMENTS TO EMPLOYMENT STRATEGIES AT WORK? 

In your future role at work, you may be required to have some understanding of the implications of these new employment standards and how you can seek to achieve additional flexibilities within the constructs of the revised Forward with Fairness laws.

Table 2 
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Health and Community Services (21%)

Property and Business Services (18%)

Retail Trade (14.2%)

Manufacturing (10.2%) 

Accommodation, Cafes and Restaurants (9.3%)

Education (6.1%)

Wholesale Trade (4.2%)

Construction (3.8%) 

Transport and Storage (3.8%) 

Personal and Other Services (3.8%) 

Cultural and Recreational Services (3.1%) 

Other industries (1.4%) 

Mining (0.9%)  Source: ACTU letter of 13 June 2008, ABS unpublished data 


possible implications that this may have on others who were not, created division within workplaces and between employees. Essentially, what may suit one employee may not suit another. 

A danger in the workplace can exist where employees (for example with no caring responsibilities) have a greater capacity to work additional hours, than employees who may have caring and family responsibilities. Depending on the demographics of a workplace, the prevailing capacity to work is therefore largely determined by the majority and this occurs at the expense of a minority. The implications out of all of this are squarely issues of equitable treatment. A similar case in point exists in the context of the proposed standard for facilitating “flexible working arrangements”.  
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Agriculture, forestry and fishing 

Mining 

Manufacturing 

Electricity, gas and water supply 

Construction 

Wholesale trade 

Retail trade 

Accommodation, cafes and restaurants 

Transport and storage 

Communication Services 

Finance and Insurance 

Property and business services 

Government administration and defense 

Education 

Health and community services 

Cultural and recreational services  

Personal and other services 

Industry

Number of employees on AWAs 

Source: Inquiry into the Workplace Relations Amendment (Transition to Forward with Fairness) Bill 2008. Table 3.1

* All AWAs that did not disclose an industry and/or sector have been exluded from the count, hence the totals will differ


Establishment of National Standard Setting Maximum Work Hours

Take for example, the proposed standard dealing with maximum hours of work. The traditional concern for trade unions in particular, where employees sought to work maximum hours, lay in the fact that an individual’s preparedness to do so and the 

Flexible Working Arrangements
The draft discussion paper advanced by the Department of Education, Employment and Workplace Relations, as a prelude to the issuing of the NES, suggested that perhaps a definition of “caring responsibility” could be established to legitimise the rights of those workers who may need additional flexibility at work to ensure that they can attend to their caring responsibilities.  Unfortunately no such definition has emerged within the standard. The language of the NES appears stodgy and legalistic. And in some respects yields not that different approach to the regulatory outcome than under the previous arrangements. 

Nonetheless, the NES will still provide a solid platform of protection. For example, an employee who has the primary task of ensuring that a child’s basic needs are met during the course of the working day, needs to have such responsibilities identified as being relevant to any contextual backdrop by which proposals for flexible working arrangements should be considered. A similar case could be argued where an employee has primary responsibility for the care of a parent or other close family (or perhaps household) members.

Quite clearly, these types of regulatory approach will provide for a greater degree of protection for workers. An issue though, will be the likely impact that the enshrinement of these rights will have on small business in particular (as well as) the future difficulties that are likely to emerge when political rhetoric needs to be converted into real life application.

Public Holidays

Another issue that is likely to cause a good deal of debate over the ensuing period, is that of the relevance and sanctity of the great Australian public holiday. A specific criticism that had been levelled at the “work choices” approach to industrial relations regulation was that it provided a capacity for workers and more importantly employers, to negotiate working arrangements that did not necessarily accord the same importance to public holidays, which previously such days of recognition did hold.

For example, some days such as Australia Day, the Queens Birthday and a Bank Public Holiday or State Show Day, may be days that do not hold too much relevance for many workers. Working on these days may present less concern to workers, then days such as Christmas Day and Good Friday that are more typically associated with religious and vacation periods. Although, it is well recognised that even these days,

are less likely to hold an attraction (other than to have the benefit of the paid day’s leave) for many people from other faith and belief traditions.  

Other issues that may impact on whether public holidays are viewed more in the context of ordinary hours of work would include; the income threshold that may be in place and whether the day as a working day, will affect in any material way, the take home salary entitlements of a worker.

For a growing number of workers, it would appear that there is little real disadvantage to them for working on several of these public holidays. Certainly in the case of higher income earners, there will be an expectation invariably that some of these days will be traded off, depending on work requirements and that concepts more akin to ‘time for time’, will be regarded as the more appropriate trade off.

On the other hand, for low-income workers, particularly those with family responsibilities, there may be other costs to be considered where these workers may be required to work and as a result be forced to make other paid carer arrangements. In those cases, it is highly unlikely that formulas calculated on the ‘base rate of pay’ will be seen as attractive or fair.

This in my view provides a good example of where some extra dimension of understanding is revealed in this policy debate.  Perhaps not everybody’s situations will be capable of being addressed under the National Employment Standard, but the fact that some recognition of the issue is earmarked, should provoke improvements to the communication and decision making processes that would otherwise have taken place in these matters. 

Fair Work Information Statement 

As part of the new proposal, there are now moves afoot to overhaul the obligations imposed on employers to provide Employee Regulation Information to an employee, prior to commencing in her or his employment.

This would be by far the most important time for an employee to consider the context and benefits of their proposed entitlements at work. The information statement should serve as a possible checklist for both parties, so that many of the issues and possibilities that arise out of the employment relationship can be identified and canvassed.

It would be highly beneficial if a structured set of checklist type questions were available to the employee at this time. For example, what is the expectation to work additional hours each week? Is there weekend work? What should happen if my children require me to attend to some medical appointments without much notice? What are the circumstances that annual leave can be used? Will I be required to work on the Queen’s Birthday?


Again unfortunately the NES does not go far enough in prescribing what should be the exemplar in this regard. 

By doing this, there is a far greater chance that an employer will reveal some of their true colours in relation to their expectations and preferred operating style. An employee may too be required to provide another layer of insight into their motivations, preference and general work ethic. While clearly these issues need to be couched and addressed in the context of the broader obligations to ensure processes are bias and discrimination free, such an approach can only assist in the way in which parties enter into their employment contracts. Yet whether this dialogue will in turn translate into a fairer and equitable set of employment outcomes, still remains to be seen.

Unfair Dismissal Laws

This is one area where significant reconsideration of the existing arrangements (and their fairness) is likely to occur. What has been suggested is that a less formal (and less expensive) process for review and interrogation of an individual’s claim of being treated unfairly, is being proposed. Equally as important is the question of who can access such a scheme, keeping in mind that the system presently restricts employees of companies with less than 100 employees, unless they have been terminated unlawfully.

Any improvements for access to 3rd party assistance for groups of individuals, presently restricted from achieving the same, can only be viewed as an enhancement of the equity and fairness of the existing employee relations regulations.

Dispute Resolution Procedures

Finally, I want to make some brief comments regarding the current disincentives that exist for industrial parties to gain assistance in processes of conciliation and arbitration before the Australian Industrial Relations Commission.  These concepts of “conciliation and arbitration” were once regarded as the cornerstones of the Australian Industrial Relations system. The role of the Commission was to assist, as quickly and efficiently as possible, parties in the resolution of industrial disputes, in a bid to thwart disruptions and unfairness at work.

The advance of enterprise bargaining in the 1990s sought to marginalise to some extent the way by which individuals could continue to gain access to the tribunal once the negotiation of certain arrangements at work had been achieved. Slowly the legislation and policy framework underpinning it,  saw a shift to a system that relied less and less on Commission members, in favour of processes designed to achieve resolution by the disputing parties themselves. 

Part 13 of the current Workplace Relations Act would be worthwhile reviewing on that basis alone. The disincentive that it provides for individuals to gain access to the Commission in the case of genuine disputes, creates unfairness at work and leaves a large gap in an individual’s capacity to secure 3rd party assistance, particularly if they consider their employment situation is precarious.

From a rights perspective, such a vacuum at the present time needs to be addressed. Workers cannot afford lawyers and  many workers are not members of trade unions. Something needs to change.  
Wage Setting and Enterprise Bargaining 

One of the least discussed topics of recent times has been the manner by which award wages are being set. One reason for this may be that the awards are less and less relied on as the principal means by which an individual is being paid.  That being said, it will be most interesting to see how long the Australian Industrial Relations Commission will take, before the issue of wages setting in the context of individual award classifications becomes one again a central feature of the broader regulatory scheme. To say that the ER regulatory system has turned full circle may be somewhat premature at this point. I would nonetheless like to revisit this issue in another five  years.  
CONCLUSIONS

From a fairness perspective, employee relations regulation is likely to be enhanced under the proposed policy and legislative reforms of the Rudd Labor Government. That being said, the benefits to the workforce will take some time to cascade down into real entitlements, for in some cases, existing workplace agreements (that have been accused of compromising some of these benefits) may still have some time to run. In addition, some of the new practices and procedures that will resurrect themselves under the Modern Award proposals, will also take some time to translate into real benefits for working women and men.

What can be sure though, is that with the establishment of a set of national employment standards, employers and workers alike, will slowly come to understand that there are once again broader societal expectations underpinning the way individuals and organisations contract at work. The establishment or recognition given to these underlying platforms of basic conditions, is a great challenge for those charged with the task of strategic human resource management. 

Having said that, the broader question of the employment ‘relationship’ (that is the real relationship between the employee and her or his employer) remains for the practitioner, an ongoing challenge.
Industrial relations traverses more than the simple language of the law. It is about respect at work, communication, fair treatment and mutual acknowledgement of the competing but complementary roles that are presented by those wishing to contract. In essence, the legislation may only be the first phase in addressing the broader 

strategy for achieving a fairer workplace.  The way in which the industrial parties conduct themselves under the revised banner of legislative reform, continues to remain by far the more interesting phenomena.

Andrew J See
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� 	Note in particular the introduction of the Restructuring and Efficiency (1987), Award Restructuring (1988) and 	Structural Efficiency Principles (1989) of the Australian  Industrial Relations Commission.


� 	Note the competing nomenclature with the National Employment Standard


� 	It is important to remember here that awards use to house rates of pay as well as all allowances to be paid to 	workers that would form the total rate of pay.


� 	For example. It remains to be seen whether any income thresholds will apply to who is captured by the 	standards. 


� 	See decision of the Australian Industrial Relations Commission [2008] AIRCFB 550 PR 062008


� 	That is those state based instruments that have been temporarily converted into federal instruments as a 	consequence of the WorkChoices law. [Refer Schedule 8 to the Act]


� 	Consider for example the traditional role of the Metal Industry Award in determining wages within Australia.


� 	That is, because they are employed by constitutional corporations, they are now caught by the federal not state 	industrial law.  


� 	See Section 352 of the Workplace Relations Act 1996.


� 	Particularly in relation to penalty payments and hours of work. 
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