WORKPLACE STRESS: The New Industrial
Battleground ?

by Andrew J See*

INTRODUCTION

While lawyers and employee relationsmanagers across the county may be
coming to terms with the new WorkChoices law, spare athoughtfor that
group of practitiones who are still facing the far more concerning problem
of howto deal with Gvorkplace stressO

Workers compensation and common law stress claims are increasing. For
example, WorkCover Victoriareports tha over thelast 10 years, there has
been an increase in excess of 200%in the number of Gtress claimsCbeing
pursued by workersin that state. * One reason advanced for thisis tha
modern work life and sodal pressures have created afar more stressful
environment than ever before. Y et an increasingly populr view among
practitioners, is tha the stress claim can provide a cheap and effective way
of pursuing a complaint agang an employer, paticularly where other
avenues such as unfair terminaion or internd grievance mechanisms, may
either notbeavailable or are far less lucrative for the employee to pursue.

Whichever view onesub<ribes to, the growing evidence across all of the
Audralian states seems to suggest tha companies are being paralysed by the
Investigation cogs and increasing management down-time required to
respondto and defend, workplace stress claims.

Victorian WorkCover Authority Statistical Summary, 2004-2005, p16.



In Queendand, for example, while psychological and psychiatric injuries
(stress claims) accountfor only 3.3% of claims identified in 2004-2006, they
represent 10.6% of statutory claim payments madein tha period. More
concaerning is tha this group make up 11% of al common law claims, with
an average settlement payout of $87500. Addto tha thefact tha the
averageinvestigation time of determining whether a stress claim should be
accepted or rejected by WorkCover Queendand is in excess of 70 days’, and
you ge&t an undestanding of how lengthy and invasive the entire process
realy is!

What is becoming clear is tha with the marked rise in workplace stress
claims over thelast decade, employers need to befar more vigilant than
previoudy. Management behaviour, its systems and practices are unde
attack and the batlegroundis not necessarily located within the traditiond
confines of theindugrial relationstribund. Psychologists, psychiatrists and
medical practitionas are all becoming involved in pinpointing stressors at
work. Thesein tumn are being relied on by employees as the basis of ther
workplace stress claim. The messageto take away from all of this, is that
sourd and defensble people management practice must remain the ongoing
focusfor the human resource professiond if expoaure to therising growth of
workplace stress claims is to be restricted.

What is Workplace Stress ?

Workplace stress can be broken down into several component parts. Firstly
it can deal with the physical and environmental influences (the workplace
stressors) tha have the potential to give rise to the stressful state of the
worker - such as work demands internd relationshipsand conflict onthe
job. Secondly, it can have asits focusthe physiological and psychological
response (thereaction to the stressors) that may be demondrated through
physiological signssuch as increased blood pressure and heart rate or
psychological effects such as increased anxiety, depression and aggression.
Findly, it can be concerned with the worker @ perception and processing of
these physcal and environmental influences.

Theevaluaion of these three aspects of workplace stress, together with an
interrogation of whether an employer has been acting reasonably in its

2 Queensland Wor ker s Compensation Scheme Statistics Report 2004-2005. Q-COMP



dealingswith its workers, form the backdrop in which this new indugrial
batle is bang played out

THE PHYSICAL AND ENVIRONMENTAL CAUSES OF
STRESS AT THE WORKPLACE

Role Expectation and Disharmony

A starting point for any examination of workplace stress is the physcal and
environmental influences, that are more commonly referred to asthe
Qvorkplace stressorsO

Congde the scenario where a changein work role may giveriseto a
possible stress claim.

Potential Stress Claim No 1 - ‘This is not my job”

Y azmin has commenced in her new role as a Persond Assistant to a Store
Manager for amajor retail chan and quickly sets aboutto learn all of the
company systems, policies and procedures that are required to perform her
work role effectively. Sheonly jus feels like sheis getting on top of things
when a depatmental re-organisation takes place and sheis asked to
subgantially modify her role to accommodate these changes.

Prior to commencing with the chan, Yazmin had certain expectationsof
what her work role would be. Some of these expectationshad been created
throughthe company sales pitch at the time of interview, others had been
based on Y azmin@ previouspersond experience and her negotiation with
the Company prior to accepting her employment.

Y azmin feels conned, unhgpy and not all tha keen to see her role
restructured.

Y azmin may have goodgroundsfor being angry with her new employer. It
may bethe case tha the Company was simply careless in describing the
possibility of an impending role change despite knowing of the planneal




internd restructuring. Y azmin similarly may have worked in a former
comparable role and had decided tha she had no interest or expertisein
certain aspects of thework that she was now beng asked to perform.

If thereis little capacity for Y azmin to renegotiate or modify thework role,
this could amountto a very stressful situaionfor Yazmin. The company
may now have an employee locked into a new work role, with few
immediate progpects to find alternative employment.

Such a situation has the capacity to escalate several fold, particular where

Y azmin may also berequired to meet short-run performance expectations or
where there is a clear gap between her actual skills and experience and those
required to perform therole. Y azmin may be experienang an increased level
of anxiety and an accommodating behaviour tha causes her to work extra
houris to complete the desired output level or work required.

Clarity and Direction

A nottoo dissimilar outcome may occur in theingance where there is alack
of organisationd direction or lack of role clarity.

Potential Stress Claim No 2 —“Never been told that before”

Vijay has been working as a Sales Executive for a printing company for 25
years. The company has been taken over by alarger indugrial company 12
months ago and the rumours have been rife tha staff redundances and
massive changes to the busness are to take place.

For some time now, Vijay has been reporting to a new State Sales Manager
who keepsreinforcing tha Vijay needsto take on boad the new company
philosophy.

Despite Vijay condantly seeking a better undestanding of what this new
philosophyis, heis still undear wha it all means Theissueis now beng
raised in Vijay@ quaterly sales performance reviews and heis feeling
unde alot of pressure that this new Gompany philosophyQwill beused as
the vehicle to peformance manage him out of the organisation.




Many employees who find themselves identifying within this category of
case, would arguethat they simply don®undestand what is being expected
of them, paticularly in the case of those issues that are lesstangible, such as
motivation, teamwork and communication among peers.

Relationships at Work
This next issueis akey one

In 1990,theinaugural Audralian Workplace Indugrial RelationsSurvey
identified relationship and communication breakdowns at work, as oneof
themagor contributors to indugrial disputes. There are several forms of
relationship breakdown that may occur. In thefirst ingance, are those
relationghip issues tha emerge among co-workers, these relate primarily to
matters involving persondity conflict, but may also indudeproblems arising
from competition to access better pad jobs Secondly, there are the
relationdhip issues tha arise from supavisory and reporting roles within an
organisation. It is here by far the greater number of problems occur andit is
here tha the moden conaept of vorkplace bullyingChas been established.

This third case scenario provides a simple illugration as to how a workplace
relationship can deteriorate rapidly between a supavisor and worker.

Potential Stress Claim No 3 — “You don’t have to put up with that *

Rachd has been working as a storeperson in awarehous for Rick for the
past 3 years. Rick does not own the busness butis given agooddeal of
autonony in hiring andfiring staff and general day to day opeaations

Rachd feelstha Rick isan unfair boss. She bdieves tha hedoes notlike
her and tha sheis often asked to work over-time and irregular shifts tha
others at the workplace are not required to do. Rachd has 2 children in day
care and thinkstha Rick is ddiberately making her work life difficult, so
that her job can be given to Rick@ girlfriend Amanda

Rachd has been placed on aformal warning for being late to work for two
successive days. She has decided to go on sick leave and has been advised
by a girl friend that she should take out a stress claim agang her employer.




Within this aspect of work relationdhip, the stakes for all participants can be
guite high. For an employee who perceives tha heor sheis ontheend of an
unfair peformance management regime or who takes the view that they
simply Gzan® get on with their bossQ the consequences of such asituaion
are quite significant. Depending on the state of the labourmarket at a given
time, the more experienced and skilled personnd may be able to seek
alternaive employment. For others tha opportunity may not present itself
for some time and there may be no other feasible option available other than
to Qoughit outOor work your way through the problems.

IDENTIFYING STRESSORS AND THE STRESSED

Need for early identification of stressors

In light of the aboveilludration, therationde for early identification of
workplace stressors and the need for companies to be particularly aert to a
shift in potential behaviour, is quite clear. While thereislittle pointin an
organisation attempting to second guess human behaviour, some
precautionay steps can nevertheess betaken to ensure that the more
obviousand foreseeable stressors that give rise to workplace stress, are
addressed. A zero tolerance to Qvorkplace bullyingGcould be a case in point.

So who has theresponsbility for monitoring the stressors and the stressed?
Best practice would suggest that everyoneshould have some responsbility
in this regard. While tha may sounda somewhat glib postion to adopt the
reality is that workplace stress and the responsbilities of those to ensure the
health and safety of others, rests with all people at the workplace.

Firstly, all managers need to be accountable for health and safety at work.
This accountbility has to induderesponsbility for thefall outand
precautionary measures taken to remove or minimise exposure. Managers
mus have a goodundestanding of theissues, the problems and the potential
of stress becoming a seriousand costly workplace issue. It always needsto
bekeptin mindthat if oneworker can make a claim, isthere a potential for
others?

Secondly, workers aso need to be responsble for monitoring and
maintaining a check onther own physcal and psychological warning



indicators. For example, physcal indicators such as blood pressure and heart
rate need to be monitored on aregular basis. So too do the psychological
indicators such as depression, aggression and highe levels of anxiety.
Employees and ther supevisors need to know how to identify these warning
signs

How ?

One of the problems with employee management generally, istha it has
often preferred monitoring regimes tha take place in acyclical and
responsve way. Management textbooksare replete with examples of how
performance reviews should take place annudly, at which time key
performance targets and role negotiationsare determined agan for another
year. But management remainsa daily issue and personnd need to be
monitored and maintained on adaly basis. Many managers for whatever
reason (mainly time management and lack of priority) fail to recognise this
point.

Theinheent naure of work and thetrue notion of human resource
management requires that these @eal peopleQissues such as monitoring the
psychological state, the health and well bang of employees, are undestood.
Supevisors need to ask employees Ghow are youand mean it. Not because
they should necessarily like them as people, buttha they should undestand
If there are issues that need resolve.

Logically for many supeavisors, this will notbe an easy task, particularly in
work environments where a gooddeal of historical mistrug, disinterest or
separation between managers and thar employees may exist. Tha being
said, early intervention aided by ongoing monitoring remainsthe only
practical means by which the stress of an individud can be ascertained.

Behavioural Effects

Another simple and more telltale sign of workplace stress may manifest
itself in thesoda behaviour of the employee during the course of the
working day.



For example, an employee may take more and more oppotunities to smoke
during rest breaks throughthe course of the day. This may be a coping
mechanism to deal with increased anxiety or annoyance. It also may
become obvioustha an employee has increased paterns of drinking and
workplace absenteeism.

In day to day communications, the employee may become more irritable in
responding to wha would otherwise appear straightforward requests. The
failure to meet performance expectationsmay similarly be more aboutother
pressures and concerns, rather than an intringc lack of capecity or
unwillingness to meet gods and expectations Such issues can beassumed
away too quickly and there may be many occasions where at first glance the
failure to meet performance outcomes, may arise dueto other undelying
conaerns,

ISSUES ARISING

Reasonable Management Action and Employee Perception

Thedifficulty tha is emerging out of al of this, is how do you ascertain
whether aclaim is agenuineoneor not And wha are theissuesthat need to
be conddered in order to better undeastand the decision making process and
(more importantly) as a preventative strategy, to better plan and address the
systemic issues tha may otherwise expose the company to such claims.

The Commonwealth and Audralian States have created legislative regimes
tha have attempted to establish some badance in the determination of work
stress claims, however more still needsto be doneto stem the flow of new
claimstha are clogging up theindugrial magistrates courts and tribunds
across thecounty. Some of thefiltering of claimsis achieved by providing
certain categories of excluson from the definition of what conditutes a
psychological or psychiatric injury.

Take for example the Commonwesalth@ Sagty, Rehabiitation and
Conpensation Act 1988. Section 14 of tha Act excludes from the definition
of OnjuryQ an injury or aggravation suffered by an employee as a result of
reasonable disciplinary action taken agang the employee or failure by the



employee to obtain a promotion, transfer or ben€fit in connection with his or
her employment.

Unde the Queendand Workers Conmpensation and Rehabilitation Act 2003
Section 32(5) of tha Act, provides tha a compensable injury does not

indudea psychiatric or psychdogcad disorder arisng out of, or in the course
of reasonable management action taken in a reasoneble way or having regard
to the worker@3 expectation or perception of reasonable management action
beng taken aganst her or him.

An even wider rangeof identifiable condud is located within Section 30A of
South Audralian Workers Rehabilitation and Compensation Act 1986,
where the excluson canvasses:-
Reasonable action taken in areasonable manne by the employer to
trander, demote, discipline, counsl, retrench or dismiss the worker,
A decision of theemployer, based on reasonable grounds notto
award or provide a promotion, tranger or ben€fit in connection with
the worker@ employment; or
Reasonéable administrative action taken in a reasonable manne by the
employer in connetion with the worker@ employment; or
Reasonable action taken in areasonable manne.

What all of this suggestsisthat there islikely to be a series of claims and
counger claimsthat will require an interrogation of all of the abovehuman
resource issues in order to determine whether a psychological or psychiatric
injury (for our purposes Ga stress claimQ is made out.

It isalso clear tha there is a strongneed for managers and workers to have a
broader rangeof people management skills, tha indudethe capacity to
detect psychological hazards at work. For example, employers within the
building and condruction indugry know quite a lot aboutthe dangea's of
plant and working from heights, butvery little aboutthe Goft hazardOissues,
tha may be assodated with persond or workplace stress.

Intervention and Referral

Workplace stress, needsto beidentified and worked through. It needsan
eduction and awareness amongthose responsble for workers at work and it
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needsto identify clear pahways for communication and assistance, where
telltale signsoccur.

This could trandate to mean more meaningful day to day communication
engagement by front line supevisors, more active and diverse forms of
grievance monitoring at work, or better and less formal systems of dispute
and conflict management. Theresult of all this could be tha employees and
thar supeavisors feel the process of problem solvingisless gladiatorial and
more designed to achieve sustainable outcomes.

Some of this will require a cultural shift at work and onetha is pursued over
time. Too often workers are competing agang oneanother for control and
careers tha can in turn giverise to tenson, conflict and stress.

Expectations need to be managed and oppotunities and salary policy made
clear. Thedesired cultural and behavioural norms within an organisation
need to be promulgated and acted upon.

Goodsupevisory skills as usud, also should be placed unde the corporate
spotight Like mod thingstha make for produdive and effective busness
opeaations an effective risk management approach needsto be adopied.
Hazards and risks need to beidentified and assessed, control mechanisms
developed, responsbilities allocated and mechanisms to evaluae and review
thar effectiveness, need to be putinto place.

Theentire system of work needsto be subject to review. Often this will
require some shift in behaviour, paticularly where entrenched views and
power relationshipswithin an organisation may be contributing to a culture
of control, intolerance or insengtivity.

What | am not advocating for is a hamby pambyQepproach to management,
butonetha is a bit more realistic of the implicationsof ineffective
management giving rise to foundel or ill-founded claims and grievances.
These claims in many cases can either be avoided, or better defended where
effective management processes and procedures are at work.
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PROBLEMS THAT PRESENT IN CASE OF GENUINE
TERMINATIONS

Unfortunaely there is al'so an increasing amountof evidence tha workplace
stress claims are pat of theretaliatory armour that is beng used by
employees who may otherwise feel (whether rightly or wrongly) tha they
have been unfairly treated at work. Congder the scenario:

Annual Performance Review at the Manufacturing Plant

Jacob hasbeen on a performance improvement plan for the pag 6 months,
He hasreceived 2 formal warningsfromthe Managing Director of a small
to medium sized manufacturing company6 monthsprior.

Jacob knows that heis coming up to a formal performance review and
knows that hewill befinding it difficult to meet all of his performance
targets for the recent month. Jacob hasbeen feeling that his supevisor Karl
hasbeen houndig him for some time and his wife® best friend hasheard
throughher union, that people hawe a rightto claim conpensation for
workplace stress in such circumstances.

Jacob decides to go to his medical practitiona and gets a medical
certificate. The medical practitione confirms that Jacob is Gsuffering from
a stressrelated disorder andwill be unfit to recommence work for the next
fortnightQ Jacob decides to roll this process onto awoid theissue. He
remainson inddinite sick leave. The conpany knows they wantto terminate
Jacob for failure to perform, however are loatheto take action while he
remainson sick leave.

This situaionis atypica one

It will not only chdlengetheright of the company to proceed to continue
with its performance management agenda butilludrates how sacrosanct the
medical certificate can bein thwarting workplace management and
commendadng atime conuming activity, that never needed to start in thefirst
place.

Thisis notto say that many workers are not suffering from workplace stress
and shouldn®be able to access medical treatment or thar sick leave
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entittements. They should. Rather the point is to illugrate the enommous
cods associated with these claims within an organisation, where employee
performance and the employee(@ ongong tenure is ontheline

In Queendand, the average absence period for psychological and psychiatric
claimsin 20032004,was 1482 days. Thisfigure is over 4 times the scheme
averagefor other work related illnesses andinjuries. Given tha the average
time frame for a claim to be processed from lodgament to findisation of the
common law (statutory) entitlement was 3.27 yearsin 20042005,tha is a
longtime to wait to backfill a postion!!

CONCLUSION

Like mog people management issues, the responses required to countr the
growing incdence of workplace stress claims are straightforward. Wha
invariably hgppensthoughis tha the system of management fails. Issues are
not nipped in the budwhen they first surface and problems intengfy either
throughan appaent indifference, or lack of attention.

People management and performance review needsto take place beyondthe
mere meeting of numeric targets. People issues by ther very naure, require
alevel of communication and empathy that respects and interprets the
conaernsand anxieties of employeesin area and suppotive way.

Obvioudy given the naure of people and organisations there are always
likely to be many agendain the workplace, some of which may not
necessarily coinddewith the prevailing corporate vision. This does not
mean tha those illugrating some difficulties in realigning ther own attitudes
and efforts, may always be counter forces at work. It may well bethe case
tha there are more undelying issues that need to betaken into account

some that may be of the organisation® own making.

In the meantime, indudrial magistrates and tribunds across Audralia must
continueto determine whether management has acted reasonably andin a
reasoneble manne. The Human Resource Manager mus bewell equipped
to assist those personsin that task.

* Andrew Seeis a Brisbane barrister and employment law specialist.



